Preliminary observations by the United Nations Special Rapporteur on the right to
freedom of opinion and expression, Mr. David Kaye at the end of his visit to Japan
(12-19 April, 2016)

Tokyo (19 April 2016) - Ladies and Gentlemen,

I would like to start by expressing my sincere solidarity with the Japanese who were
affected by the two recent earthquakes and are struggling to recover from this recent
tragedy.

At the invitation of the Government, I spént the past week in Japan to explore key
components of the freedom of expression under international human rights law. During my
visit, | met with high representatives of the Ministry of Foreign Affairs, the Ministry of
Justice, the Ministry for Internal Affairs and Communications, the Committee on Judicial
Affairs of the House of Councillors. [ also met representatives from the Cabinet Intelligence
and Research Office, the Supreme Court, the National Police Agency, the Coast Guard, the
National Center for Incident Readiness and Strategy for Cybersecurity, Public Security
Intelligence Agency, and the Ministry of Education, Culture, Sports, Science and Technology.
I am grateful for the work of the Ministry of Foreign Affairs in arranging official meetings
and wish to thank all those officials with whom | met for their time and consideration, and [
underline my desire to continue the dialogue initiated during this visit.

I also met with representatives. of the Japan Broadcasting Corporation (NHK), as well as
from the Japan Commercial Broadcasters Association, the Japan Newspaper Publishers &
Editors Association, the Japan Magazine Publisher Association and the Japan Internet
Providers Association. | also met individuals from civil society, including multiple non-
governmental organizations, journalists, and lawyers. | am grateful to all of those who
shared their perspectives and experiences with me over the past week, including the
majority of journalists [ met who requested anonymity out of concern for retaliation for
sharing sensitive information.

1 will present today only my preliminary remarks. [ will prepare a fuller M1sswn Report to
present to the Human Rights {"ounml in 2017.

-

Article 21 of the Constitution of Japan guarantees freedom of "speech, press and all other
forms of expression" and prohibits censorship. That guarantee aligns with Article 19 of the
International Covenant on Civil and Political Rights, which Japan ratified in 1979 and which
protects everyone's right to seek, receive and impart information and ideas of all kinds, The
importance of the right to freedom of opinion and expression is evident across Japanese
society - in the richness of the arts, the breadth and depth of freedom on the internet and
the regular protests one observes on the streets around government buildings. Indeed,
Japan has real reason to be proud of the fact that it has one of the freest online
environments in the world.
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In this statement, | highlight several areas of concern and identify some preliminary
recommendations that I believe are essential to protect the independence of the media,
promote access to information, and ensure the continuing vitality of the protections found
in Article 21 ofthe Constitution and Article 19 of the ICCPR.

MediaIndependence

Japan enjoys a vibrant media with a diversity of voices. Article 3 of the Broadcast Act
emphasizes the independence of the broadcast media, with which I will begin. The
Broadcasting Ethics and Program Improvement Organization (BPQ) seeks to implement a
program of self-regulation. Despite these formal protections, a significant number of
journalists 1 met feel intense pressure from the government, abetted by management, to
conform their reporting to official policy prefereuces..

The Broadcast Act regulates both the public Japan Broadcasting Corporation (NHK) and
commercial broadcasters, but rather than lodging authority over them in an independent
third party, it is the Ministry of Internal Affairs and Communications that enjoys regulatory
authority. The problems with this formal role are compounded by two factors: first, the
Broadcast Act mixes elements of ethical obligation with government power, and second,
current Government officials have repeatedly taken steps that are perceived by many in the
broadcast media as intimidation, This view is not universally expressed; representatives
from private media associations, in contrast to working journalists with whom | maet,
shared the belief that they are not under any pressure from the Government.

The Broadcast Act, in Article 4, lays down basic professional norms, providing that
broadcasters "not harm public safety or good morals,” "be politically fair,” "not distort the
facts,” and “clarify the points at issue from as many angles as possible." These are fair
expectations. But who should judge compliance with these broad and highly subjective
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The Government takes a contrary view -- expressed in February by the Minister of Internal

Affairs and Communications, and confirmed by-her subordinates -~ that, under Article-174-. — —
of the Broadcast Act, it may order the suspension of a broadcaster's license if it determines

a violation of Article 4 of the Act Officials insisted that these remarks were merely a
statement of law, not a threat, but I believe that, first, this legal view is not dictated by the
Broadcast Act itself, and second, the statement has reasonably been perceived as a threat to

restrict the media, I myself was asked repeatedly to comment on the Minister's remarks,

If the Minister's comments were isolated, I may be able to discount them in light of other
factors. For instance, the Government has never suspended a broadcast license on the basis
of programming content. However, other instances suggest genuine Government concern
with the substance and tone of reporting, For instance, on 20 November 2014, the ruling
Liberal Democratic Party leadership sent to broadcast networks a letter entitled “request
for assurance of impartiality, neutrality and fairness of media reporting during the election.”
The letter asked for “neutrality and fairness” with respect to, for example, the number,
speaking time and selection of guest speakers. The LDP wrote to TV Asahi less than a week
later, criticizing a 24 November report on Abenomics on “Hodo Station” and demanding
“fair and neutral programs.,” The letter mentioned that the program did not take into
sufficient consideration the standard in Article 4(4) of the Broadcast Act.

[ have also received reports that media, especially broadeast journalists, feel pressured

through comments made by government officials in off-the-record sessions with media, the

transcripts of which are widely circulated among journalists. For example, in an alleged off-
.the-record meeting with the press on 24 February 2015, Chief Cabinet Secretary Yoshihide
Suga, while not naming names, reportedly criticized a television program for not being in
'y compliance with his interpretation of the Broadecast Act.

Bt

Well-known broadcasters and commentators with reputations for tough questions have
left long-term positions, allegedly because of an environment hostile to or fearing the
consequences of criticism of the Government. This is surprising in an industry in which
employees stay with companies for decades. One well-known commentator, Shigeaki Koga,
alleged that, due to government pressure, he is no longer invited to appear on television
programs. '

Some interlo¢utors also expressed concern about pressures on NHK. The fact that the Diet
appoints the members of NHK's Board of Governors, as well as approves the budget of the
NHK, particularly when the Diet is so significantly controlled by one coalition, raises a
perception that the broadcaster lacks independence. For example, at his inaugural press
conference, Katsuto Momii, chairman of NHK, said: "It would not do for us to say ‘left’ when
the government is saying ‘right’ [in international broadcasts).” This statement, later
withdrawn by .Mr. Momii, was taken by many as suggesting that the network's role is to
advocate for government policies. The network's professional management team denied
any such pressure, but widespread belief in it raises concerns and is said to influence
programuming and reporting choices,
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